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BOGGS, J., delivered the opinion of the court, in which
KRUPANSKY, J,, joined. CLAY, J. (pp. 21-30), delivered
a separate opinion concurring in part and dissenting in part.

OPINION

BOGGS, Circuit Judge. Judy Morris appeals the district
court’s grant of summary judgment for defendants, who
include the Oldham County (KY) Fiscal Court and Brent
Likins, her former supervisor at the Oldham County Road
Department. Morris claims that she was subjected to sexual
harassment and retaliatory harassment by her supervisor, with
the assistance or acquiescence of the county officials. Morris
sued the defendants under Title VII, 42 U.S.C. § 1983, and
the Kentucky Civil Rights Act (“KCRA”). We hold that the
district court properly granted summary judgmentonMorris's
Title VII and KCRA sexual harassment claims, aswell as all
her § 1983 claims. However, we reverse and remand the
district court’ s grant of summary judgment on Morris' s Title
VII retaliation clams against the County and her KCRA
retaliation claims against the County and Likins.
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that the majority improperly held that Plaintiff could not
proceed with her § 1983 claim against Likins and Black;
coupled with my belief that the majority misapplies the
standard for the tort of intentiona infliction of emotional
distress under Kentucky law in concluding that Likins
conduct does not meet the threshold level of outrageousness,
| respectfully dissent. Plaintiff should be allowed to proceed
with these clams aong with her clam for retaiatory
ha;lassment where genuine issues of material fact remain for
trial.

defense of qualified immunity.
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Plaintiff-appellant Judy Morris has been employed by the
Oldham County (KY) Road Department since 1984,
essentialy providing clerical and secretarial duties to the
Department. In October 1994, defendant-appellee Brent
Likinswasappointed the new County Road Engineer, and had
supervisory authority over plaintiff. According to Morris,
Likins frequently told jokes with sexual overtones, once
referred to plaintiff as “Hot Lips,” and severa times made
comments about Morris' s state of dress.

Likins's first evauation of Morris's work performance
occurred in November 1994; he gave Morris a rating of
“excelent.” In March 1995, Likins rated Morris's
performance as “very good,” stating that she was a “very
efficient and courteous employee.” Upon receiving her
evaluation, Morrisasked Likins, infront of another one of her
supervisors, Jm Lentz, why her rating had declined from
“excellent” to “very good.” According to Morris, Likins
responded by telling her

that | could come into his office and then after we were
finished he would mark me excellents [sic] and then we
would go from there. And I told him if that is what it
took, that he could take his paper and he could have the
job because | was not going to tolerateit.

Morrisand Lentz both construed this remark as meaning that
if Morris performed sexual favors for Likins, Likins would
improve her evaluation rating.

Morris complained about these incidents to defendant-
appellee County Judge John Black. Black wrote a letter to
Likins concerning Likins's alleged behavior, telling Likins
that he hoped the two would “work out any problems and
differences in which you have [sic].” After receiving this
letter, Likins alegedly began giving Morris the “cold
shoulder” and became overly critical of her work. After
further complaints by Morris, Black transferred Likins's
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office location from the Road Department to the County
Courthouse, out of concern “about everyone's working
environment.” Black also ordered Likins not to communicate
directly with Morris, and not to be around her without athird
person present.

DespiteBlack’ sdirective, Likinsallegedly visited the Road
Department unaccompani ed atotal of fifteentimes, and called
Morris on the telephone over thirty times. Morris believes
these calls were made solely for the purpose of harassing her.
Additionally, Likins allegedly drove to the Road Department
on several occasions, and simply sat in histruck outside the
Department building, looking in Morris's window and
making facesat her. Healso allegedly followed Morrishome
from work one day, pulled his vehicle up beside her mailbox,
and gave her “the finger.” Morris aso clams that Likins
destroyed the television Morris occasionally watched at the
Road Department, and threw roofing nails onto her home
driveway on severa occasions. This behavior by Likins
allegedly caused plaintiff to start having anxiety attacks; she
left work on sick leave. Morrislater briefly returned to work,
but left work again in May 1996. At the time the district
court rendered its decision on defendants motions for
summary judgment, the county was continuing to hold her job
open for her.

On February 14, 1996, Morris sued the County, Black, and
Likins, alleging (1) unlawful employment discrimination by
reason of sex (quid pro quo and hostile environment sexual
harassment) and retaliation, under Title VII of the Civil
Rights Act of 1964, 42 U.S.C. 8 2000e et seq., the Civil
Rights Act of 1991, 42 U.S.C. § 1981A et seg., and the
Kentucky Civil Rights Act, Ky. REV. STAT. 344.010 et seq.;
and (2) intentional infliction of emotional distress. On
September 9, 1997, Morrisamended her complaint by further
alleging that defendants Black and Likins had denied Morris
her right to equal protection, inviolation of 42 U.S.C. §1983.
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unkind words and minor indignities,” inasmuch asthe action
lies only for conduct which is truly “outrageous and
intolerable,” clearly Plaintiff has presented sufficient evidence
to create an issue of fact as to whether this Likins' conduct
rises to the level of “outrageousness.” See Kroger Co. v.
Willgruber, 920 SW.2d 61, 65 (Ky. 1996).

In Willgruber, the plaintiff filed a clam for intentional
infliction of emotional distressagainst hisformer employer in
relation to the plaintiff’s termination. 920 SW.2d at 62-63.
The Kentucky Supreme Court found that “the jury had aright
to conclude that [the defendant’ s actions constituted] a plan
of attempted fraud, deceit, dander, and interference with
contractual rights, all carefully orchestrated in an attempt to
bring Willgruber to his knees. Conduct such as this
constitutes the very essence of the tort of outrage.” Id. at 67.
Likewise, in the case at hand, Likins actions -- such as
deliberately harassing Plaintiff so asto interfere with her job
performance, destroying property which Plaintiff used onthe
Jjob, making an obscene gesture at Plaintiff, and throwing
roofing nails on her home driveway -- could be construed as
intentionally creating an environment so intolerable that
Plaintiff could no longer continue her employment out of
physical and emotional fear. Therefore, | believe that ajury
has aright to decide whether these actionsriseto the level of
outrageous behavior so as to allow Plaintiff to recover
damages for her alleged resulting severe emotional distress.

D. Conclusion

Because | believe that the mgjority fails to follow binding
precedent from this Circuit in holding that Plaintiff cannot go
forward with her clam against the County for sexual
harassment under Title VII and against the County, Likins,
and Black under the KCRA?, and because | therefore believe

2Unlike Plaintiff’s claim for retaliation brought against Black under
the KCRA, because thelaw regarding sexual harassment was established
at the time Plaintiff brought her claim, Black was not entitled to the
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C. Intentional Infliction of Emotional Distress Claim

| also disagree with the magjority’s holding that Plaintiff
cannot go forward with her claim for intentional infliction of
emotional distress against Likins under Kentucky law.
Although | agree that Plaintiff’s claims against the County
and Black for this tort fail as a matter of law inasmuch as
Plaintiff cannot show that the actions of the County and Black
risestotherequisitelevel of extreme and outrageous conduct,
| believe that her claim against Likins presents a different
scenario.

The majority accurately states that Kentucky recognizes a
claim for intentional infliction of emotional distress when
“[o]newho by extreme and outrageous conduct intentionally
or recklessly causes severeemotional distressto another . ...”
Craftv. Rice, 671 S.W.2d 247, 251 (Ky. 1984). However, the
majority inaccurately appliesthis standard to the facts of this
case.

Likins' conduct against Plaintiff was not only intentional,
it clearly was outrageous enough to allow Plaintiff’s claim to
survive summary judgment. For example, Likins 1) told
several “dirty” jokesin Plaintiff’ s presence; 2) made averbal
advance toward Plaintiff insinuating that she could improve
her performance evaluation if shehad asexual encounter with
him; 3) referred to Plaintiff on one occasion as“hot lips’; 4)
made commentsabout Plaintiffs sstate of dress; 5) visited the
Road Department unaccompanied atotal of fifteentimesand
called Plaintiff on the telephone over thirty times solely for
the purpose of harassing Plaintiff; 6) destroyed the television
that Plaintiff occasionally watched at the Road Department;
7) stared at Plaintiff and made faces at her through the
window where she worked; 8) followed Plaintiff home from
work one day, pulled his vehicle up beside Plaintiff’s
mailbox, and gave her “thefinger”; and 9) threw roofing nails
onto Plaintiff’'s home driveway on several occasions.
Although it is true that the Kentucky Supreme Court has
stated that an action for outrage will not liefor “ petty insults,
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Defendants moved for summary judgment. On November
13, 1997, the district court granted defendant’s motion for
summary judgment on all claims except Morris's § 1983
claims against Black and Likins. The court held, inter alia,
that because Morris had not been subjected to any adverse
employment action by defendants, her retaliation claim was
without merit. It also held that Black and Likins could not be
held individually liable under the Kentucky Civil Rights Act.
Black and Likins each then moved for summary judgment
with respect to the outstanding 8 1983 claims, and the court
granted summary judgment on these claims for Black on
April 30, 1998, and for Likins on July 21, 1998.

Morris now appeals.
[

Thedistrict court granted summary judgment to defendants.
Summary judgment is proper “if the pleadings, depositions,
answers to interrogatories and admissions on file, together
with the affidavits, if any, show that thereisno genuineissue
asto any material fact, and that the moving party isentitled to
ajudgment asamatter of law.” FeD.R.Civ.P.56(c). Inthis
respect, the moving party need not support its motion with
affidavitsor other similar materials* negating” the opponent’s
claim, but need only show that “there is an absence of
evidence to support the non-moving party’s case.” Celotex
Corp. v. Catrett, 477 U.S. 317, 323-25 (1986). Once the
moving party has met its burden of production, the
nonmoving party must by deposition, answers to
interrogatories, and admissionsonfile show specificfactsthat
reveal a genuine issue for trial. 1d. at 324. “The mere
existence of ascintillaof evidencein support of theplaintiff’s
position will beinsufficient; there must be evidence onwhich
the jury could reasonably find for the plaintiff.” Andersonv.
Liberty Lobby, Inc., 477 U.S. 242, 252 (1986). Thus, we
must consider “whether the evidence presents a sufficient
disagreement to require submission to ajury or whether it is
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so one sided that one party must prevail as a matter of law.”
Id. at 251-52.

A. TitleVIl claimsagainst the County1

After the district court rendered its opinion in the instant
action, the Supreme Court decided Burlington Industries, Inc.
v. Ellerth, 524 U.S. 742, 118 S. Ct. 2257 (1998), and
Faragher v. City of Boca Raton, 524 U.S. 775, 118 S. Ct.
2275 (1998), which substantially altered the principles to be

plied in sexual harassment cases in which a supervisor is
alleged to be the guilty party. The holding of the companion
cases is the same:

An employer is subject to vicarious liability to a
victimized employee for an actionable hostile
environment created by a supervisor with immediate (or
successively higher) authority over the employee. When
no tangible employment action is taken, a defending
employer may raise an affirmative defenseto liability or
damages, subject to proof by a preponderance of the
evidence, see FED. R. Civ. Proc. 8(c). The defense
comprisestwo necessary elements: (@) that the employer
exercised reasonabl e careto prevent and correct promptly
any sexually harassing behavior, and (b) that the plaintiff
employee unreasonably failed to take advantage of any
preventative or corrective opportunities provided by the
employer to avoid harm otherwise. While proof that an
employer had promulgated an anti-harassment policy
with complaint procedure is not necessary in every
instance as a matter of law, the need for a stated policy

11t should be noted that Likinsand Black cannot be held individually
liable under either Title VII of the Civil Rights Act of 1964, 42 U.S.C.
§ 2000e et seq., or the Civil Rights Act of 1991, 42 U.S.C. § 1981A et
seg. InWathen v. General Elec. Co., 115 F.3d 400, 405 (6th Cir. 1997),
westated, “[A]nindividual employee/supervisor, who doesnot otherwise
qualify as an “employer,” may not be held personally liable under Title
VI
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clamed by the magjority -- provides an indicia of
discriminatory animus “based on sex,” inasmuch as the
harassing conduct in question began after Plaintiff refused
Likins sexua advance.

Accordingly, because | believe that the majority
impermissibly divorces and segregates Likins' post-transfer
conduct from the four alleged acts which are of an explicitly
sexual nature so as to prevent Plaintiff from going forward
with her claim for sexual harassment under Title VI, | must
dissent. The majority’s decision rests upon an abdication
from the controlling precedent in this Circuit which requires
areviewing court to consider a Title VII plaintiff’s hostile
work environment claim under the totality of the
circumstances, and expressly provides that in order for
conduct to be considered “because of sex,” the conduct need
not be sexual in nature. See Williams, 187 F.3d at 562-65.

B. Section 1983 Claim for Violation of Rights
Guaranteed by the Equal Protection Clause of the
Fourteenth Amendment

The majority holds that because Plaintiff’ s claim of sexual
harassment fails as a matter of law, her 8 1983 claim against
Black and Likinsfor violation of her rights guaranteed under
the equal protection clause of the Fourteenth Amendment
failsaswell. However, as stated, | believe that the majority
erred in holding that Plaintiff could not go forward with her
sexual harassment claim under the KCRA against Likinsand
Black inasmuch as the majority’s conclusion is contrary to
controllinglaw inthisCircuit. Becausel believethat Plaintiff
should be allowed to go forward with her claim for sexual
harassment against Likins and Black, | therefore believe that
she should be allowed to go forward with her § 1983 claim
against these Defendants as well. See Grano v. Department
of Dev., 637 F.2d 1073, 1082 (6th Cir. 1980).
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motivating force behind his harassing post-transfer conduct.
Again, Williams expressly holds that incidents of non-sexual
abuse should be considered in a sex harassment claim where
the motivating factor behind the abuse is sexual. See 187
F.3d at 565-66. The fact that the post-transfer events may
also be considered retaliatory in natureis of no moment to the
fact that Likins harassment was motivated by Plaintiff’s
rejection of Likins sexual advance. | believe that this is
particularly so at the summary stage of these proceedings
where a factual issue remains for the jury as to whether
Likins' post-transfer conduct against Plaintiff would have
occurred “but for Plaintiff’ssex.” SeeWilliams, 187 F.3d at
565 (citing Henson v. City of Dundee, 682 F.2d 897, 904
(11th Cir. 1982)).

Furthermore, the case upon which the majority relies in
support of its position was decided pre-Williams and, in any
event, is distinguishable. Specifically, the mgority relies
upon Barnett v. Department of Veterans Affairs, in support of
its position that Likins' conduct at issue could not be used to
support Plaintiff’s claim of sex discrimination inasmuch as
the conduct was not “because of Plaintiff’s sex.” However,
in Barnett, unlike in the case at hand, the only evidence
presented by the plaintiff to support her claim for sexua
harassment wasthat her supervisor had madeit known that he
disliked the plaintiff and had used her as the butt of office
jokes. See 153 F.3d 338, 342-43 (6th Cir. 1998). Notably,
although the Barnett Court found that the plaintiff's
alegations amounted to personal disiike as opposed to
discriminatory animus, the Court specifically qualified its
holding by stating that “[w]hile, under other circumstances,
proof of personal conflict may provide some indicia of
discriminatory animus, such is not the case here.” 1d. at 343.
Therefore, eventhe Barnett Court recognized that in order for
alleged harassing conduct to be *because of sex” it need not
be sexually explicit, and that incidents of “personal conflict”
may be sufficient to create an inference of discrimination.
The facts of the instant case are indicative of those “other
circumstances” where proof of “persona conflict” -- as
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suitable to the employment circumstances may
appropriately beaddressed in any casewhenlitigatingthe
first element of the defense. And while proof that an
employeefailedtofulfill the corresponding obligation of
reasonable care to avoid harm is not limited to showing
any unreasonablefailure to use any complaint procedure
provided by the employer, a demonstration of such
failure will normally suffice to satisfy the employer’s
burden under the second element of the defense. No
affirmative defense is available, however, when the
supervisor's harassment culminates in a tangible
employment action, such as discharge, demotion, or
undesirabl e reassignment.

Ellerth, 118 S. Ct. at 2270, see also Faragher, 118 S. Ct. at
2293. The Court further explained in Ellerth that for an
actionable hostile environment created by a supervisor
preceding an “employment decision to be actionable,
however, the conduct must be severe or pervasive.” 118 S.
Ct. at 2264.

1. Did the supervisor’s harassment culminate in a
tangible employment action?

Morris first argues that she was subject to a tangible
adverse %mployment action by refusing Likins's sexua
demands,” in that she received a “very good” evaluation
rather than an “excellent” evaluation. “When a plaintiff
proves that a tangible employment action resulted from a
refusal to submit to asupervisor’s sexua demands, he or she
establishes that the employment decision itself constitutes a

2This claim, pre-Ellerth, would have been called a quid pro quo
sexua harassment claim by most courts. However, the Supreme Court
stated in Ellerth that “[t]he terms quid pro quo and hostile work
environment arehel pful, perhaps, in making arough demarcati on between
casesin which threats are carried out and those where they are not or are
absent altogether, but beyond this are of limited utility.” 118 S. Ct. at
2264.
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change in the terms and conditions of employment that is
actionable under Title VII.” Ellerth, 118 S. Ct. at 2265. It
does not necessarily follow that a “downgraded” evaluation
culminatesin atangibleemployment action, whichtheEllerth
court defined as “a significant change in employment status,
such as hiring, firing, failing to promote, reassignment with
significantly different responsibilities, or a decision causing
asignificant changein benefits.” 1d. at 2268. Ataminimum,
the plaintiff must point to a tangible employment action that
she alleges she suffered, or is in jeopardy of suffering,
because of the downgraded evaluation. See Smart v. Ball
SateUniv., 89 F.3d 437, 442-43 (7th Cir. 1996) (holding that
negative performance evaluations alone cannot constitute an
adverse employment action); Parrish v. Ford Motor Co., No.
89-6290, 1990 WL 109188 at *6 (6th Cir. Aug 2, 1990)
(indicating that the eval uation must have an * adverseimpact”
on the plaintiff).

It is clear that, in this case, plaintiff suffered no tangible
employment action as a result of her “very good”
recommendation. She does not allege that she was unfairly
denied a promotion as a result of Likins's actions. Her job
remained open at the time the district court rendered its
decision, and shewas, at thetime, freeto returntoit. Morris
could perhaps grgue that the presence of the evaluationin her
personnel file® would constitute a tangible employment
action, asthe Eighth Circuit has held that the “ papering” of a
personnel file with negative reports can constitute such an
employment action. See Kim v. Nash Finch Co., 123 F.3d
1046, 1060 (8th Cir. 1997). However, Likins' s evaluation of
Morris constituted nothing close to the “papering” of her
personnel file, and, moreover, his evaluation was in no way

3The record appearsto be silent on the question of whether the“very
good” evaluation remainsin Morris' sfile.
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Williams, 187 F.3d at 565.

Therefore, based upon the state of thelaw asit existstoday,
it is clear that the majority’s analysis fals short when it
declinesto include Likins' conduct such as his post-transfer
visits to Plaintiff at the Road Department, phone calls to
Plaintiff, and other allegedly harassing behavior directed at
Plaintiff, into the hostile work environment equation. As
such, themajority’ slegal conclusion that to consider the other
actswould be a“mistake” is erroneous.

Contrary to the mgjority’s assertions, Plaintiff does claim
that these alleged post-transfer incidents of harassment were
“because of sex” Inasmuch as she relates them to the other
four incidents of an explicitly sexual nature -- particularly the
incident whereshedeclined Likins' sexual advance; and there
is sufficient evidence on the record to suggest that Likins
alleged post-transfer conduct wascommitted “ because of sex”
-- particularly at the summary judgment stage of the
proceedingswherethe actsin question were not committed by
Likins until after Plaintiff refused his sexua advance and
where the record is void of Likins treating any male co-
worker in this fashion. See Williams, 187 F.3d 565-66
(holding that “[t]he myriad of instances in which Williams
was ostracized, when others were not, combined with the
gender-specific epithets used, such as ‘slut’ and ‘fucking
women,’ create an inference, sufficient to survive summary
judgment, that her gender was the motivating impulse for her
co-workers behavior[,] . . . [and that] non-sexual abuse can
underminecompetency asmuch asexplicitly sexual harassing
behavior™).

Themajority’ s claim that Williamsisinapplicable because
Likins post-transfer acts were “quite distinct, and separated
by explicit intimations of retaliation, not sex discrimination,”
flies in the face of the holding and spirit of Williams. See
Ante at n.7. Simply put, Williams is indistinguishable.
Likins' harassing conduct against Plaintiff began when she
declined Likins sexua advance, thereby providing the



24 Morrisv. Oldham County
Fiscal Court, et al.

significantly to the hostile environment.” Lipsett v.
University of Puerto Rico, 864 F.2d 881, 905 (1st Cir.
1988). To establish that the harm was “based on her
sex,” Williams “must show that but for the fact of her
sex, she would not have been the object of harassment.”
Hens)on v. City of Dundee, 682 F.2d 897, 904 (11th Cir.
1982).

Thus, harassing behavior that is not sexually explicit
but isdirected at women and motivated by discriminatory
animus against women satisfies the “based on sex”
requirement. See, e.g., Andrewsv. City of Philadelphia,
895 F.2d 1469, 1485 (3d Cir. 1990) (“[T]he offensive
conduct is not necessarily required to include sexual
overtonesin every instance.”); Lipsett, 864 F.2d at 905
(“[verba attack,] although not explicitly sexual, was
nonetheless charged with anti-female animus, and
therefore could befound to have contributed significantly
to the hostile environment.”); Hall v. Gus Constr. Co.,
842 F.2d 1010, 1014 (8th Cir. 1988) (“Intimidation and
hostility toward women because they are women can
obviously result from conduct other than sexual
advances.”); Hicksv. Gates Rubber Co., 833 F.2d 1406,
1451 (10th Cir. 1987) (rgjecting narrow definition of
sexual harassment that requires predicate acts to be
clearly sexual in nature); McKinney v. Dole, 765 F.2d
1129, 1138 (D.C. Cir. 1985) (“We have never held that
sexual harassment or other unequal treatment of an
employee or gourp of employees that occurs because of
the sex of the employee must, to be illegal under Title
VII, take the form of sexua advances or of other
incidentswith clearly sexual overtones. And wedecline
to do so now.”). Cf. Danielsv. Essex Group, Inc., 937
F.2d 1264, 1273 (7th Cir. 1991) (“Even though the
physical threat by Art was not specificaly racia in
nature, it may be considered as a predicate act in
establishing racia harassment in a hostile work
environment, because it would have occurred but for the
fact that Daniels was black.”).

No. 98-6117
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negative; Morris was rated “very good.”4 It is difficult to

believe that Morris standsin danger of being fired, demoted,
or transferred because her supervisor felt she was a “very
good” secretary. Thus, as a matter of law, Likins's
harassment of Morrisdid not result in atangible employment
action being taken against her.

2. Was the supervisor's harassment severe or
pervasive?

Because plaintiff suffered no tangible employment action
as aresult of her “very good” evaluation, she must establish
that she was subjected to gSevere or pervasive sexually
harassing conduct by Likins.” The Supreme Court explained
in the recent case of Oncalev. Sundowner Offshore Services,
Inc., 523 U.S. 75, 118 S. Ct. 998 (1998), that “ Title VII does
not prohibit all verbal or physica harassment in the
workplace; itisdirected only at ‘ discriminat[ion] . . . because
of ...sex.” We have never held that workplace harassment,
even harassment between men and women, is automatically
discrimination because of sex merely because the words used
have sexual content or connotations.” Id. at 1002. The
Oncale Court went on to observe that

[t]he prohibition of harassment on the basis of sex
requires neither asexuality nor androgyny in the

“*Morris has introduced no evidence remotely showing that a “very
good” evaluation was, at the Road Department, a negative evaluation
(e.g., everyone else a the Department regularly recelved “excellent”
recommendations). In fact, Likins's evaluation of Morris indicated that
she was a“very efficient and courteous employee.”

>This clam, pre-Ellerth, would have been caled a hostile
environment sexual harassment claim by most courts. However, the
Supreme Court stated in Ellerth that “ [t]heterms quid pro quo and hostile
work environment are helpful, perhaps, in making a rough demarcation
between cases in which threats are carried out and those where they are
not or are absent altogether, but beyond this are of limited utility.” 118
S. Ct. at 2264.



10 Morrisv. Oldham County No. 98-6117
Fiscal Court, et al.

workplace; it forbids only behavior so objectively
offensive as to ater the “conditions’ of the victim’'s
employment. “Conduct that is not severe or pervasive
enough to create an objectively hostile or abusive work
environment — an environment that areasonabl e person
would find hostile or abusive — is beyond Title VII's
purview.”

118 S. Ct. at 1003 (quoting Harris v. Forklift Systems, Inc.,
510 U.S. 17, 21 (1993)). “‘[S]imple teasing, offhand
comments, and isolated incidents (unless extremely serious)
will not amount to discriminatory changesin the ‘terms and
conditions of employment.”” Faragher, 118 S. Ct. at 2283
(internal citations omitted). “[W]hether an environment is
‘hostile’ or *abusive’ can be determined only by looking at all
the circumstances. These may include the frequency of the
discriminatory conduct; its severity; whether it is physically
threatening or humiliating, or amere offensive utterance; and
whether it unreasonably interferes with an employee’ s work
performance.” Harris, 510 U.S. at 23.

Weholdthat, under thesefacts, Morriscannot establish that
shewas subjected to ahostileworking environment. Thesum
total of Likins's actions that can be considered “because of
sex” are: (1) several dirty jokeshetoldin plaintiff’ s presence;
(2) his alleged verbal sexual advance related to plaintiff’s
evaluation; (3) his one-time reference to plaintiff as “Hot
Lips’; and (4) hisisolated comments about plaintiff’ s state of
dress. Although Likins spurported sexua advancewastruly
offensive, it wasthe only advancethat Likinsallegedly made.
Most of Likins's jokes were not aimed at the plaintiff, and
that fact can berelied upon aspart of acourt’ sconclusion that
a defendant’ s conduct was not severe enough to create an
objectively hostile environment. SeeBlackv. Zaring Homes,
104 F.3d 822, 826 (6th Cir.), cert. denied, 118 S. Ct. 172
(1997). Likins sbehavior seemsto have consisted of thekind
of simple teasing, offhand comments, and isolated incidents
that Faragher made clear did not amount to discriminatory
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Indeed, the litany of severe harassing incidents began when
Paintiff refused Likins' sexual advance, and | believethat the
jury should be able to decide whether Likins conduct after
Plaintiff rgected him sexually was “because of sex;” the
majority’ s conclusion otherwiseisin complete contravention
of the state of the law as it exists today. See Williams v.
General Motors Corp., 187 F.3d 553, 564-65 (6th Cir. 1999)
(collecting cases).

The magjority’s decision to view these other acts as
somehow divorced from the four express acts of a sexua
nature is precisely the type of flawed legal analysis the
Williams Court rejected. Specifically, in Williams, this Court
found that thedistrict court had improperly “ disaggregated the
[sexual harassment] plaintiff’'s claims, contrary to the
Supreme Court’ s*totality of circumstances’ directives, which
robbed the incidents of their cumulative effect . . . [and]
improperly concluded that the conduct alleged to have created
a hostile work environment must be explicitly sexual.” 187
F.3d at 561-62 (footnote omitted). The Williams Court
further criticized the district court becauseit *“ misconstrue[ d]
the‘based onsex’ requirement of ahostile-work-environment
claim and, in doing so, too narrowly construe[d] what type of
conduct can constitute sexual harassment.” 1d. at 564. The
Court went on to expressly hold “that the conduct underlying
a sexual harassment claim need not be overtly sexua in
nature. Any unequal treatment of an employeethat would not
occur but for the employee’s gender may, if sufficiently
severe or pervasive under the Harris standard, constitute a
hostile environmentinviolation of TitleVII.” Id. at 565; see
Harrisv. Forklift Sys., Inc., 510 U.S. 17 (1993).

TheWilliams Court opined asfollows regarding the proper
analytical approach for a claim of sexual harassment under
Title VII, as adopted by our sister circuits:

[ T]he law recognizes that non-sexual conduct may be
illegally sex-based whereit evinces* anti-femaleanimus,
and therefore could be found to have contributed
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Road Department and telephone calls to Plaintiff; sitting in
histruck outside of the Road Department and making faces at
Plaintiff; following Plaintiff home, pulling his vehicle up
beside her mailbox, and giving Plaintiff “the finger”;
destroying thetel evison set that Plaintiff occasionally watched
at the Road Department; and throwing roofing nails onto her
home driveway on several occasions -- should be considered
as evidence to support her sexual harassment claim.

The mgjority maintainsthat to accept Plaintiff’ scontention
“would be a mistake, as Morris does not claim that Likins
acted this way ‘because of sex.”” The mgority equates
Likins' actionswith persona animusand belligerencetoward
Plaintiff, but not sexual harassment under Title VII, and
therefore concludes that the other incidents upon which
Plaintiff relies cannot be used to show that she suffered a
changeinthetermsor conditions of employment “ because of
her sex.” | disagree with the mgjority’ s position which takes
a narrow view of the evidence and applies a literd
interpretation of the phrase*“because of sex,” in contravention
to the Supreme Court’s directive that in a clam for sex
discrimination brought under Title VI, the evidence should
be*judged from the perspective of areasonable personinthe
plaintiff’sposition, considering ‘ all the circumstances.”” See
Oncale v. Sundowner Offshore Servs,, Inc., 523 U.S. 75, 118
S. Ct. 998, 1003 (1998). As the Supreme Court stated in
Oncale, “[t]hereal social impact of workplace behavior often
depends on a constellation of surrounding circumstances,
expectations, and relationships which are not fully captured
by a simple recitation of the words used or the physical acts
performed.” 1d. at 1003.

Here, | agreethat Likins' conduct such as placing roofing
nailson Plaintiff’ sdriveway; following her home, pulling his
vehicle beside her mailbox and giving her “the finger;” and
starring at Plaintiff through her window at work while making
faces at her, was done in retaliation against Plaintiff.
However, | disagree that Likins was retaliating against
Plaintiff solely because she complained to Judge Black.
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changes in the terms and conditions of a plaintiff's
employment.

Plaintiff argues that we should include Likins's alleged
“retaliatory conduct” (i.e., his alleged post-transfer visits at
the Road Department, phone calls to plaintiff, and other
allegedly harassing behavior directed at plaintiff) into the
hostile working environment equation. To do so would be a
mistake, as Morris does not claim that Likins acted this way
“because of sex.” There is no evidence in the record to
suggest that any of Likins's aleged offensive post-transfer
conduct was committed “ because of sex.” Rather, it seemsto
have been motivated entirely by his personal displ re
toward plaintiff and the complaints she madeto Black.” As
we recently observed, “[P]ersona conflict does not equate
with discriminatory animus.” Barnett v. Dep’'t of Veterans
Affairs, 153 F.3d 338, 342-43 (6th Cir. 1998), cert. denied,
119 S. Ct. 875 (1999) (upholding a district court’s
determination that witness's statements describing how
supervisor made it known that “he disliked the plaintiff and
used her as the butt of office jokes, are consistent with
personal dislike rather than discriminatory animus’). Morris
cannot establish that Likins's post-transfer conduct was
discrimination “because of sex” rather than simple
belligerence, see Richmond-Hopes v. City of Cleveland, No.
97-3595, 1998 WL 808222 at *5 (6th Cir. Nov. 16, 1998),
and therefore this alleged harassing conduct, which wasin no
way7sexual , Isnot actionabl e as sexual harassment under Title
VII.

6However, Likins's conduct may very well constitute retaliatory
harassment, an issue we addressinfra at 12-16.

7V\Alliamsv. General Motors Corp., 187 F.3d 553 (6th Cir. 1999),
adds no support to the claim for sexual discrimination, as opposed to the
retaliation claim. InWilliams, al of the events at issue took place within
the same context of actions by supervisors and co-workers in the
workplace environment, and could appropriately be compared with
actionstoward workersof adifferent gender to assessdiscrimination. See
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3. Retaliatory harassment

Morris also argues that she was unlawfully retaliated
against for notifying Black of Likins's alleged harassment.
This circuit has not definitively answered the question of
whether retaliatory harassment by a supervisor can be
actionablein aTitle VIl case.

The Second and Tenth Circuits have both recently held that
an empl oyer can be liable for co-workers retaiatory
harassment.” See Richardson v. New York State Dept. of
Correctional Service, 180 F.3d 426, 446 (2nd Cir. 1999) (“an
employer [can] be held accountable for allowing retaliatory
co-worker harassment to occur if it knows about that
harassment but failsto act to stopit”); Gunnell v. Utah Valley
SateCollege, 152 F.3d 1253, 1265 (10th Cir. 1998). Seealso
Knox v. Indiana, 93 F.3d 1327, 1334 (7th Cir. 1996)
(“Nothing indicates why a different form of retaliation —
namely, retaliating against a complainant by permitting her
fellow employees to punish her for invoking her rights under
Title VII — does not fall within the statute.”). However, no
circuit court has so far addressed, in the wake of Ellerth and
Faragher, whether retaliatory harassment by asupervisor can
be actionablein aTitle VII case. We today hold that it can.

The basis for our decision lies in a common rule of
statutory construction: namely, that “[a] term appearing in

Williams, 187 F.3d at 558-59. In this case, the incidents alleged after
Judge Black's order transferring Likins away from Morris are quite
distinct, and are separated by explicit intimations of retaliation, not sex
discrimination. Inaddition, thereisnoallegationthat, for example, Likins
viewed with equanimity complaints lodged against him by amale, while
retaliating savagely in the case of a female complainant. Were such
circumstances to exist, the Williams “aggregation” analysis might
appropriately be applied, but there are no such alegations or record
support in this case.

8Wetoday take no position on whether an employer can beliablefor
co-workers' retaliatory harassment.
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CONCURRING IN PART, DISSENTING IN PART

CLAY, Circuit Judge, concurring in part and dissenting in
part. | concur inthemajority’ sdecisionto reversethedistrict
court’ s order granting summary judgment to Plaintiff on her
Title VII retaliation claim against the County, as well as her
Kentucky Civil Rights Act ("KCRA”) retaliation claim
against the County and Likins. However, because | believe
that questions of fact remain for trial regarding Plaintiff’s
sexual harassment claim brought under Title VII against the
County; her sexual harassment claim brought under KCRA
against the County, Likins, and Black; her § 1983 claim
against Likinsand Black for violation of her equal protection
rights; aswell as her state law claim for intentional infliction
of emotional distress against Likins, | respectfully dissent
fromthemajority’ sdecisionto affirmthedistrict court’ sgrant
of summary judgment to Defendants on these claims.

A. TitleVIl Sexual Harassment Claim Against County*

The majority holds that Plaintiff’'s clam for sexual
harassment fails as a matter of law inasmuch as Likins
conduct toward Plaintiff that can be considered “because of
sex” amounted to four incidents -- “ (1) several dirty jokeshe
told in plaintiff’s presence; (2) his alleged verba sexual
advance related to plaintiff’s evaluation; (3) his one-time
reference to plaintiff as ‘hot lips'; and (4) his isolated
comments about plaintiff’s state of dress[ |” -- which did not
amount to discriminatory changesin thetermsand conditions
of Plaintiff’s employment. In so holding, the mgority
declinesto accept Plaintiff’ scontentionthat Likins other acts
against her -- such as his aleged post-transfer visits at the

1I will consider Plaintiff’s claim for sexual harassment against the
County, Likins and Black brought under the KCRA in tandem with this
issue.
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discovering an obscenity written on histruck windshield, and
(3) discovering that a picture of his daughter he kept at work
was defaced).

I
The district court’'s grant of summary judgment is

AFFIRMED in part, REVERSED in part, and REMANDED
for further proceedings consistent with this opinion.
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several places in a statutory text is generally read the same
way each timeit appears.” Ratzaf v. United Sates, 510 U.S.
135, 143 (1994). The Supreme Court has made it clear that
severe or pervasive harassment by a supervisor based on an
individual’s sex can constitute “discrimination” under 42
U.S.C. § 2000e-2(a)(1), which forbids an employer “to
discriminate against any individual with respect to his
compensation, terms, conditionsor privilegesof employment,
because of such individua’s . . . sex.” See Burlington
Industries, Inc. v. Ellerth, 524 U.S. 742, 118 S. Ct. 2257,
2264 (1998). It naturally follows that, under Ellerth, severe
Or pervasive supervisor harassment that isengaged in because
an individua “has opposed any practice made an unlawful
employment practice by” Title VII aso can constitute
“discrimination” under 42 U.S.C. § 2000e-3(a). Section
§ 2000e-3(a) forbids

an employer to discriminate against any of hisemployees
. . . because [the employee] has opposed any practice
made an unlawful employment practice by this
subchapter, or because [the employee] has made a
charge, testified, assisted, or participated in any manner
in an investigation, proceeding, or hearing under this
subchapter.

42 U.S.C. § 2000e-3(a) (emphasis added).

However, just as an employer has the opportunity to prove
an dffirmative defense to severe or pervasive sexud
harassment by a supervisor, it follows that an employer
should also have the opportunity to prove an affirmative
defense to severe or pervasive retaliatory harassment by a
supervisor. Under agency principles, retaliatory harassment
does not, in and of itself, constitute a “tangible employment
action.” See Faragher v. City of Boca Raton, 524 U.S. 775,
118 S. Ct. 2275, 2293 (1998) (“No affirmative defense is
available, however, when the supervisor's harassment
culminates in a tangible employment action, such as
discharge, demotion, or undesirable reassignment.”)
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(emphasis added). Therefore, an employer is entitled to the
same affirmative defense for retaliatory harassment that it is
entitled to for sexual harassment, since “when no tangible
employment action istaken, a defending employer may raise
an affirmative defenseto liability or damages, subject to proof
by a preponderance of theevidence....” Ellerth, 118 S. Ct.
at 2270. Thisdefense

comprisestwo necessary elements: (a) that the employer
exercised reasonabl e careto prevent and correct promptly
any [] harassing behavior, and (b) that the plaintiff
employee unreasonably failed to take advantage of any
preventative or corrective opportunities provided by the
employer to avoid harm otherwise. While proof that an
employer had promulgated an anti-harassment policy
with complaint procedure is not necessary in every
instance as a matter of law, the need for a stated policy
suitable to the employment circumstances may
appropriately beaddressed inany casewhenlitigating the
first element of the defense. And while proof that an
employeefailedtofulfill the corresponding obligation of
reasonable care to avoid harm is not limited to showing
any unreasonablefailure to use any complaint procedure
provided by the employer, a demonstration of such
failure will normally suffice to satisfy the employer’s
burden under the second element of the defense.

Ellerth, 118 S. Ct. at 2270.

In sum, we today modify our standard for proving a prima
faciecaseof Title VIl retaliation. A plaintiff must now prove
that: (1) sheengagedin activity protected by TitleV1I; (2) this
exercise of protected rights was known to defendant; (3)
defendant thereafter took adverse employment action against
the plaintiff, or the plaintiff was subjected to severe or
pervasive retaliatory harassment by a supervisor; and (4)
there was a causal connection between the protected activity
and the adverse employment action or harassment. See
Canitiav. Yellow Freight Sys., Inc., 903 F.2d 1064, 1066 (6th
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did not intend this violation to be the basis of a § 1983
clam.”). Congress chose to limit Title VII liability to
employers only, and Morris cannot use § 1983 to circumvent
Congress' sintention.

D. Intentional infliction of emotional distressclaims

Lastly, Morris clams that the district court improperly
granted summary judgment on her state intentional infliction
of emotional distress claims. Under Kentucky law, “[o]ne
who by extreme and outrageous conduct intentionally or
recklessly causes severe emotional distress to another is
subject toliability.” Craftv. Rice, 671 SW.2d 247, 251 (Ky.
1984). The elements of proof necessary to sustain aclaim of
outrageous conduct are: (1) intentional or recklessconduct on
the part of the wrongdoer; (2) outrageous and intolerable
conduct in that it offends against the generaly accepted
standards of decency and morality; (3) a causal connection
between the wrongdoer’ s conduct and the emotional distress;
and (4) the emotional distress must be severe. See Humana
of Kentucky, Inc. v. Saitz, 796 SW.2d 1, 2-3 (Ky. 1990).
Kentucky law requiresthat the conduct in question must be“a
deviation from all reasonable bounds of decency and . . .
utterly intolerableinacivilized community.” Id. at 3(citation
omitted). The conduct of the County and Black clearly did
not meet this very high threshold. Additionally, although
Likins's alleged conduct was truly offensive, it aso did not
rise to the level of outrageousness necessary for recovery
under Kentucky law. See, e.g., Allenv. Clemons, 920 SW.2d
884 (Ky. App. 1996) (threshold level of outrageousness not
met where defendant erected billboard in his yard stating
“Danger—Child Molester in the Community,” after plaintiff
was convicted of sexual abuse); Humphressv. United Parcel
Service, Inc., No. 97-6409, 1998 WL 869985 (6th Cir. Nov.
30, 1998), cert. denied, 119 S. Ct. 1576 (1999) (threshold
level of outrageousness not met where a man, after filing a
|abor grievance, was subjected to a“ campai gn of harassment”
by hisco-workerswhichincluded (1) finding grease placed on
various parts of hiswork truck where it did not belong, (2)
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responding inadequately to Morris's complaints. See Wu v.
Thomas, 996 F.2d 271, 274 (11th Cir. 1993), cert. denied, 511
U.S. 1033 (1994) (“a reasonable employer could not have
known for certain whether acts short of firing, demoting, or
refusing to hire an employee could violate Title VII”). The
language of the KCRA generally tracks the language of Title
VIl and, thus, “should be interpreted consonant with federal
interpretation.” Meyers, 840 SW.2d at 820. Therefore,
Black could not have violated clearly established statutory
rightsunder the KCRA, either. Because Black isentitled the
defense of qualifiedimmunity under Kentucky law, weaffirm
the grant of summary judgment on Morris's state law
retaliation claims against Black.

C. 81983 claims

Thedistrict court also granted summary judgment to Black
and Likins on Morris's claims brought under 42 U.S.C.
§1983. The showing a plaintiff must make to recover on an
employment discrimination claim under TitleVII mirrorsthat
which must be made to recover on an equal protection claim
under section 1983. See Risinger v. Ohio Bureau of Workers
Compensation, 883 F.2d 475, 483-84 (6th Cir. 1989). Since
wehaveaffirmed thedismissal of Morris' ssexual harassment
claims under Title VII, her analogous § 1983 sexua
harassment claims were therefore properly dismissed.
Additionally, even though we have reversed and remanded
Morris's retaliation clams, the district court's grant of
summary judgment on her analogous 8§ 1983 retaliation claims
was also proper. Whatever the scope or source of a
constitutional claim of improper retaliation in other
circumstances, where the plaintiff asserts that she has been
retaliated against for filing a complaint under Title VI, her
sole federal remedy is the cause of action provided for under
TitleVIl. SeeDayv. Wayne County Bd. of Auditors, 749 F.2d
1199, 1204-05 (6th Cir. 1984) (“Herethedistrict court found
that the defendants did not discriminate against the plaintiff.
The only wrongful act wastheir retaliation for the plaintiff’s
actions, aviolation of Title VII. We conclude that Congress
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Cir.), cert. denied, 498 U.S. 984 (1990) (outlining previous
standard for prima facie Title VII retaiatory harassment
case). If and when a plaintiff has established a prima facie
case, the burden of production of evidence shifts to the
employer to “articulate some legitimate, nondiscriminatory
reason” for its actions. Ibid. (quoting McDonnell Douglas
Corp. v. Green, 411 U.S. 792, 802 (1973)). The plaintiff,
who bears the burden of persuasion throughout the entire
process, then must demonstrate” that the proffered reasonwas
not the true reason for the employment decision.” Ibid.
(quoting Texas Dept. of Community Affairs v. Burdine, 450
U.S. 248, 256 (1981)). The employer may also prove an
affirmative defense to retaliatory harassment by a supervisor
by demonstrating: “ (a) that the employer exercised reasonable
care to prevent and correct promptly any . . . harassing
behavior, and (b) that the plaintiff employee unreasonably
failed to take advantage of any preventative or corrective
opportunities provided by the employer to avoid harm
otherwise.” Ellerth, 118 S. Ct. at 2270.

Applying thisnew standard to theinstant case, wefirst hold
that areasonable juror could conclude that Likins' s behavior
after the lodging of Morris's complaint constituted severe or
pervasive retaliatory harassment. Assuming plaintiff’'s
version of the facts, Likins (1) visited the Road Department
unaccompanied atotal of fifteen times, and called Morrison
the telephone over thirty times, despite Black’s warnings,
solely for the purpose of harassing Morris; (2) drove to the
Road Department on several occasions, and ssimply sat in his
truck outside the Department building, looking in Morris's
window and making faces at her; (3) followed Morris home
from work one day, pulled his vehicle up beside her mailbox,
and gave her “thefinger”; (4) destroyed thetelevision Morris
occasionally watched at the Road Department; and (5) threw
roofing nails onto her home driveway on several occasions.
This behavior clearly constitutes more than simple teasing,
offhand comments, and isolated incidents that Faragher
indicated did not amount to discriminatory changes in the
terms and conditions of a plaintiff’s employment. Thus, we
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must remand this case to the district court for further
proceedings. There, the County will have the opportunity to
prove the affirmative defense outlined in Ellerth.

B. Statelaw sexual harassment claims

Morris sued the County, Black, and Likins under the
Kentucky Civil Rights Act (“KCRA”), Ky. REv. STAT.
344.010 et seg. The language of the KCRA generally tracks
the language of Title VII and, thus, “should be interpreted
consonant with federal interpretation.” Meyersv. Chapman
Printing Co., Inc.,, 840 SW.2d 814, 820 (Ky. 1992).
Therefore, sinceplaintiff’ sTitleVIl sexua harassment claims
against the County were properly dismissed, her state law
sexual harassment claims were properly dismissed as well.
However, sincewereversethegrant of summary judgment on
Morris's Title VII retaliation claim against the County, we
alsoreversethe grant of summary judgment on Morris' sstate
law retaliation claim against the County. Since the KCRA
should be interpreted consonant with federal interpretation,
the County will have the opportunity to prove the affirmative
defense outlined in Ellerth to shield it from liability against
the state law retaliation claim as well.

Thedistrict court granted summary judgment for Black and
Likins on Morris's state law claims because it believed that
Black and Likins could not be held individually liable under
the Kentucky Civil RightsAct. Plaintiff arguesthat Ky. REV.
STAT. 8§ 344.280 permitstheimposition of individual liability
on Black and Likins. The statute reads:

It shall be an unlawful practice for a person, or for two
(2) or more personsto conspire:

(1) Toretaliate or discriminate in any manner against a
person because he has opposed a practice declared
unlawful by this chapter, or because he has made a
charge, filed a complaint, testified, assisted, or
participated in any manner in any investigation,
proceeding, or hearing under this chapter . . . .
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(Emphasis added).

This court has held that *“an individual
employee/supervisor, who does not otherwise qualify as an
‘employer,” may not be held personally liableunder . . . KRS
Chapter 344,” because the KCRA “mirrors Title VII . .. "
See Wathen v. General Elec. Co., 115 F.3d 400, 405 (6th Cir.
1997). Though this statement from Wathen is generally true,
it clearly does not apply to retaliation claims brought under
Ky.REV.STAT. §344.280. Thissectiondoesnot “mirror” 42
U.S.C. § 2000e-3(a), the analogous retaliation provision of
TitleVII, whichforbidsretaliation by “anemployer.” Rather,
8§ 344.280 forbids retaliation by “a person.” The Kentucky
retaliation statute plainly permitstheimposition of liability on
individuals. Therefore, thedistrict court’ sholding that Black
and Likins could not be held individualy liable under the
Kentucky Civil Rights Act wasincorrect. For thisreason, we
reverse the grant of summary judgment on Morris' s state law
retaliation claims against Likins.

However, we affirm the grant of summary judgment for
Black on Morris s state law retaliation claims against him on
qualifiedimmunity grounds. Qualifiedimmunity isadefense
that can be invoked under Kentucky law. “[G]overnment
officidls are not subject to damages liability for the
performance of their discretionary functions when their
conduct does not violate clearly established statutory or
constitutional rightsof which areasonabl e person would have
known. In most cases, qualified immunity is sufficient to
protect officials who are required to exercise their discretion
and the related public interest in encouraging the vigorous
exercise of officia authority.” McCollum v. Garrett, 880
S.W.2d 530, 534 (Ky. 1994) (quoting Buckley v. Fitzsmmons,
509 U.S. 259, 268 (1993) (internal quotation marksomitted)).
Black was performing a discretionary function when
responding to Morris' s complaints, and this circuit has never
before said that retaliatory harassment isillegal under Title
VII. Because of this, Black could not have violated clearly
established statutory rights under Title VII by allegedly



